LEGAL ASPECTS OF BUSINESS



INDIAN CONTRACT ACT, 1872

Indian Contract Act, 1872 came into force on 1st September, 1872

It applies to whole of India except the state of J & K.

The provisions related to contract are contained in Indian Contract Act, 1872.
DEFINITION: Contract

Section 2 (h) of the Indian Contract Act defines a contract as “an agreement
enforceable by law”.



Contract = agreement + enforceability by law
Agreement(promise) = offer + acceptance

As per section 2 (e) of Contract At 1872:

” Every promise and every set of promises, forming the consideration for each other,
is an agreement.”

Offer / proposal - Signified willingness

“A proposal, when accepted, becomes a promise.”

Contract: Section 10 of the Act defines “All agreements are contracts if they are made
by the free consent of parties competent to contract, for a lawful consideration and a
lawful object, and are not hereby expressly declared to be void”.




ESSENTIAL ELEMENTS OF A VALID CONTRACT
[SECTION 10]

. Offer and Acceptance
Consensus ad idem

. Free Consent

. Capacity of the parties

. Lawful Consideration

. Lawful object

. Not expressly declared void

. Intention to create legal relations

O 00 N OO U1 A WN I

. Certainty of meaning

10. Legal formalities



1. Offer and Acceptance: There must be a ‘lawful offer’ and ‘lawful acceptance’ of the
offer, thus resulting in an agreement.

2. Consensus ad idem: For a valid agreement, there must be a complete identity of
minds between the contracting parties.

3. Free Consent: The contracting parties must give their consent freely. It must not be
given due to coercion, undue influence, fraud, misrepresentation or mistake.

4. Capacity of the parties: The parties making the contract must be legally competent
in the sense that each must be of the age of majority, of a sound mind, and not
expressly disqualified from contracting (Section 11).

5. Lawful Consideration: An agreement to be enforceable by law must be supported
by lawful consideration.




6. Lawful object: The purpose of the agreement must be lawful.

7. Not expressly declared void: The agreement must not have been declared void by
any law in force in India.

8. Intention to create legal relations: There must be an intention among the parties
to create legal obligations.

9. Certainty of meaning: Section 29 of the Act, “agreements the meaning of which is
not certain or capable of being made certain are void”.

10. Legal formalities: The agreement must comply with the necessary formalities as
to writing, registration, stamping etc.




All contracts are agreements:
For a Contract to be there an agreement is essential; without an
agreement, there can be no contract.

a contract essentially consists of two elements
(1) An agreement and (2) Legal obligation
All agreements are not contracts:

If an agreement is incapable of creating a duty enforceable by law it is
not a contract.

Agreements of moral, religious or social nature
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Voidable contract
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Classification of Contract

Formation

I

Performance

Express contract

Implied contract

I

Quasi contract

Unenforceable




ON THE BASIS OF VALIDITY

a) Valid Contract: A contract which satisfies all the legal requirements

b) Void Contract: "a contract which ceases to be enforceable by law becomes void
when it ceases to be enforceable."

c) Voidable Contract: enforceable by law at the option of one or more of the
parties

e) lllegal agreement: An agreement which is either prohibited by law or against the
policy of law

f) Unenforceable Contract: valid and enforceable contract, it becomes
unenforceable due to technical defect



ON THE BASIS OF FORMATION

a) Express Contract: An express contract is that which is made in writing or by the
words of mouth.

b) Implied Contract: An implied contract is one which arises out of acts or conduct
of the parties

c) Quasi Contract: Under certain circumstances, law itself creates legal rights and
obligations



ON THE BASIS OF PERFORMANCE

a) Executed Contract: When a contract has been completely performed

b) Executory Contract: Where one or both the parties to the contract have still to
perform

c) Unilateral Contract: A unilateral contract is one sided contract

d) Bilateral Contract: A bilateral contract is one in which both the parties have to
perform



OFFER OR PROPOSAL AND ACCEPTANCE

Section 2 (a) Section 2 (b)
“When one person signifies to another “When the person to whom the offer is
his willingness to do or to abstain from made signifies his assent thereto, the
doing anything, with a view to proposal is said to be accepted. A
obtaining the assent of that other to proposal when accepted becomes a
such act or abstinence, he is said to promise”.

make a proposal Certain, communicated, legal

Certain, definite, communicated, legal relationship, expressed/implied,
relationship, expressed/implied obsolute, not inferred from silence



DIFFERENT KINDS OF OFFERS

1. Express offer: words spoken or written.

2. Implied offer: it is inferred from the conduct of the person or the circumstance
of the particular case.

3. Specific offer: definite person or that particular group of persons
4. General offer: world at large or public

5. Standing or Open or Continuing offer: continuous period

6. Counter offer: rejecting old & making new

7. Cross offer: identical offers
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LAPSES OF OFFER

. by communication of notice of revocation by the proposer
. by lapse of prescribed time

. by non-fulfillment of a condition by acceptor

. by the death or insanity of the offeror

. by counter offer

. by subsequent illegality or destruction of subject matter

. by rejection



WHEN IS COMMUNICATION COMPLETE [SEC.
4]

1. Communication of Offer
when it comes to the knowledge of the person

2. Communication of Acceptance

a) as against the proposer, when it is put in course of transmission to him so as to
be out of the power of the acceptor to withdraw the same; and

b) as against the acceptor, when it comes to the knowledge of the proposer



REVOCATION OF OFFER/ACCEPTANCE

Revocation means “taking back” or “withdrawal”. It may be a revocation of offer
or acceptance

Offer:

“A proposal may be revoked at any time before that communication of its
acceptance is complete as against the proposer, but not afterwards.”

Acceptance

“An acceptance may be revoked at any time before the communication of the
acceptance is complete as against the acceptor, but not afterwards.”



3. FREE CONSENT

“Consent is said to be free when it is not caused by
1. Coercion, as defined in Section 15; or
2. Undue influence as defined in Section 16; or
3. Fraud, as defined in Section 17; or
4. Misrepresentation, as defined in Section 18; or
5. Mistake, subject to the provisions of Sections 20, 21 and 22.
absence of free consent would affect the legal enforceability



COERCION [SEC. 15]

Act defines coercion as “the committing or threatening to commit, any act forbidden
by the Indian Penal Code, or the unlawful detaining, or threatening to detain, any
property, to the prejudice of any person whatsoever, with the intention of causing any
person to enter into an agreement”.

(a) The committing of any act forbidden by Indian Penal Code
(b) The threatening to commit any act forbidden by Indian Penal Code
(c) The unlawful detaining of any property
(d) The threatening to detain any property unlawfully
(e) The act done with the object of inducing
Effect of Coercion: Sec, 19 states “When consent to an agreement is caused by

coercion... the agreement is a contract voidable at the option of the party whose
consent was so caused”



UNDUE INFLUENCE [SEC. 16]

Section 16 (1) of the Act, a contract is said to be induced by undue influence "where
the relations subsisting between the parties are such that one of the parties is in a
position to dominate the will of the other, and uses that position to obtain an unfair
advantage over the other”.

a) Real or apparent authority
b) Fiduciary relationship
c) Mental distress
Effect of Undue Influence: [Sec. 19 (A)] “When consent to an agreement is caused

by undue influence the agreement is a contract voidable at the option of the party
whose consent was so caused”



FRAUD [SEC. 17]

According to Section 17, “The term ‘fraud’ may be defined as an intentional,
deliberate or willful misstatement of facts, which are material for the formation of a
contract”

a) Suggestion of an untrue fact

b) Active concealment of a fact

c) A promise made without any intention of performing it
d) Any other act fitted to deceive

e) Any such act or omission which the law specially declares to be fraudulent



EFFECT OF FRAUD

1. Right to rescind the contract
2. Right to insist upon performance
3. Right to claim damages



MISREPRESENTATION [SEC. 18]

The term ‘Misrepresentation” means a false representation of fact made innocently or
nondisclosure of a material fact without any intention to deceive the other party.

1. There must be a representation or breach of duty.
2. The representation must be of facts material to the contract.
3. The representation must be untrue.

4. The representation must be made with a view to inducing the other party to enter
into contract.

5. The other party must have acted on the faith of the representation.

6. The person making the representation honestly believes it to be true



EFFECTS OF MISREPRESENTATION

The effect of misrepresentation is that it makes the contract voidable the option of
the party whose consent is so obtained. And such party may put an end to the
contract if he so chooses.

Exceptions

1. Where the other party had the means of discovering the truth with ordinary
diligence

2. Where the misrepresentation does not induce the other party to enter into
contract, the contract is not voidable



Basis
1.Intention

2. Belief

3.Rescissi
on

4. Nature

Fraud

There 1s misstatement of concealment
of fact, deliberately made with the
Intention to deceive the others party or
to induce him to enter into a contract.

2. The fraud is intentional or wilful
wrong. The person making an untrue
statement knows that it Is not true.

3. In case of active fraud, the aggrieved
party can rescind the contract .The

aggrieved party in addition to the
normal remedies can also claim
damages

A fraud is a criminal act too.

Misrepresentation

The misstatement of fact is made
Innocently without any bad
Intention.

2. The misrepresentation is an
Innocent wrong. The person
making the false statement
believes it to be true.

3. In case of active
Misrepresentation

the aggrieved party can rescind
the contract or sue for restitution

It Is not a criminal act.



MISTAKE

A mistake is said to have occurred where the parties intending to do one thing by
error do something else. Mistake is an erroneous belief concerning something.

(1) Mistake of Law; and.
a) Mistake of law of the country
b) Mistake of foreign law
(11) Mistake of Fact
a) Mistake as to subject matter
b) Mistake as to the possibility of performance

c)Mistake about the identity of the parties to an agreement
d)Mistake about the nature of the agreement



4. CAPACITY OF THE PARTIES

The ‘capacity to contract’ means the competence (i.e., capability) of the parties to
enter into a valid contract.

According to Sec. 11 of the Contract Act, “Every person is competent to contract
who is of the age of majority according to the law to which he is subject, and who

is of a sound mind, and is not disqualified from contracting by any law to which
he is subject”.



PERSONS COMPETENT TO CONTRACT

Majority
> 18 years
> 21 years if

a) Where a guardian of a minor’s person or property has been appointed under the Guardians
and Wards Act, 1890; and

b) Where the superintendence of minor’s property is assumed by a Court of Wards.
Sound mind

“A person is said to be sound mind for the purpose of making a contract if at the
time when he makes it, he is capable of understanding it, and of forming a
rational judgement as to its effects upon his interests”.

Not expressly disqualified from contracting



MINORS

< 18 years

< 21 vyearsif

a) Where a guardian of a minor’s person or property has been appointed under
the Guardians and Wards Act, 1890; and

b) Where the superintendence of minor’s property is assumed by a Court of
Wards.



RULES REGARDING MINOR'S AGREEMENTS

. An agreement with or by a minor is void ab initio
. A minor can be a promisee or a beneficiary
No ratification

. No restitution

. The liability of Minor’s parents or guardian
. No Estoppel

. Minor’s property liable for necessaries

. Minor’s liability for tort

. Minor as an agent

10. Minor as a partner

11. Minor as an insolvent
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PERSONS OF UNSOUND MIND

Not capable of understanding it, and forming a rational judgement

1. Idiot: completely lost his mental faculties of thinking for rational judgement. All
agreements, other than those for necessities of life, with idiots are absolutely void.

2. Lunatics: A lunatic is a person who is mentally deranged (disordered) due to some
mental strain or other personal experience but who has some lucid intervals of sound

mind.

3. Drunken or intoxicated person: A drunken or intoxicated person is a sane person
who is delirious from fever or who is so drunk that he cannot understand the terms of
a contract or form a rational judgement as to its effect on his interest



PERSONS DISQUALIFIED BY ANY LAW

1. Alien enemy
2. Insolvent

3. Foreign Sovereigns, their Diplomatic Staff and Accredited representatives of
Foreign States

4. Joint Stock Company and Corporations incorporated under Special Acts

5. Felons or Convicts



5. LAWFUL CONSIDERATION

‘consideration’ may be defined as the price of the promise

(Sec. 10) “All agreements are contracts if they are made... for a lawful
consideration...”

(Sec.25) “An agreement made without consideration is void...” Hence the rule is
“No Consideration, No Contract.”

Definition: "When at the desire of the promisor, the promisee or any other person
has done or abstained from doing, or does or abstains from doing, or promises or to
do or abstain from doing something, such act or abstinence or promise is called a
consideration for the promise”.
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ESSENTIALS OF CONSIDERATION

. Consideration must move at the desire of the promisor

. Consideration may move from the promisee or any other person

. Consideration may be past, present or future

. Consideration need not be adequate

. Consideration must be real and not illusory

. Consideration must be lawful

. Consideration must not be illegal, immoral or opposed to public policy

. Consideration must no be a Pre-existing Duty



RULE OF “NO CONSIDERATION, NO
CONTRACT”

According to Section 25, an agreement made without consideration is void
Exceptions to the General Rule of “No Consideration, No Contract”
(Sec. 25) In the following cases the agreement would be enforceable even

though they are made without consideration.

1. Agreements made on account of natural love and affection [Sec. 25 (1)]

2. Promise to compensate for past voluntary services [Sec. 25 (2)]

3. Promise to pay time-barred debt [Sec. 25 (3)]

4. Completed gift [Explanation 1 to Sec. 25]

5. Contracts of agency [Sec. 185]



PRIVITY OF CONTRACT OR STRANGER TO
CONTRACT

The term ‘privity of contract’” means stranger to a contract. As per the doctrine of
privity of contract, a person, who is not a party to the contract, cannot sue for
carrying out the promise made by the parties to the contract
Exceptions

1. In case of Trusts

2. In case of marriage settlement, partition or other family arrangements

3. Acknowledgement of payment

4. In case of agency

5. In case of assignment of rights under a contract

6. Agreements relating to the land



6. LAWFUL OBJECT

The purpose/object of the agreement must be lawful

Unlawful if:
(i) illegal
(ii) immoral,
(iii) fraudulent,
(iv) of a nature that, if permitted, it would defeat the provisions of any law,
(v) causes injury to the person or property of another, or
(vi) opposed to public policy.



VOID AGREEMENTS

According to Section 2 (g) of the Indian Contract Act, 1872, a void agreement is an

agreement which is not enforceable by law. A void agreement does not create
any legal rights and obligations.

It is void-ab-initio (i.e., void from the very beginning) and without any legal effect.



. Agreements by incompetent persons [Section 11].

. Agreements made under a mutual mistake [Section 20].

. Agreements, the object or consideration of which is unlawful [Section 23].
. Agreements, the object or consideration is partly unlawful [Section 24].

. Agreements made without consideration [Section 25].

. Agreements in restraint of marriage [Section 26].

. Agreements in restraint of trade [Section 27].

. Agreements in restraint of legal proceedings [Section 28].
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. Agreements the meaning of which is uncertain [Section 29].
10. Agreements by way of wager [Section 30].
11. Agreements to do impossible acts [Section 56].



PERFORMANCE OF A CONTRAC

Both parties have fulfilled their respective obligations

Types of Performance Who Performs
Actual Performance 1.Promisor
Substantial Performance 2.Agent
Partial Performance 3.Legal representative

Attempted Performance




Conditions to consider the tender or an offer
of performance, to be valid.

« |t must be unconditional

« It must be made at proper time and place

« Promisee to have reasonable time and opportunity to verify the quality
and quantity of goods being delivered



Contracts, which need not be performed

Parties mutually agree to change the terms and conditions of original contract
Person at whose option a contract is voidable, rescinds the contract

Promisee neglects or refuses to allow the promisee reasonable facilities to
enable him to perform his promise

Promisee dispenses with or remits wholly or part, or extends time, or accepts
ant satisfaction for it
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PERFORMANCE OF JOINT PROMISE

DEVOLUTION OF JOINT LIABILITY
RELEASE OF JOINT PROMISORS
RIGHT TO CONTRIBUTION

DEVOLUTION OF JOINT RIGHTS



DISCHARGE OF CONTRACT

Modes of Discharge
By performance of contract.
By Mutual consent(agreement)like Novation/alteration/rescission/ remission/ waiver/ merger
By lapse of time.
By operation of law. Death/Insolvency/Unauthorized Material Alteration/Merger
By impossibility of performance.
Inherent impossibility
Subsequent or supervening impossibility/
Destruction
Death

Change of law(Subsequent lllegality and Declaration of War)
* Non-existence/Non occurrence of particular state of things
* Difficult in performance
 Commercial impossibility

By committing breach of contract.




BREACH OF CONTRACT

Parties refuses or fails to perform his part of the contract
Anticipatory breach of contract

Actual breach
On due date of performance
During the course of performance



REMEDIES FOR BREACH OF CONTRACT

A remedy is the course of action available to an aggrieved party
Suit for rescission of the contract
Suit for damages. Exemplary/Nominal/Liquidated damages
Suit for specific performance: not measurable/not an adequate remedy
Suit for injunction
Suit upon quantum meruit



QUASI CONTRACT

Law of Restitution, created by law.
Necessaries Supplied to Persons Incapable of Contracting Section 68
Payment by an Interested Person - Section 69

Obligation of Person enjoying the benefits of a Non-Gratuitous Act -
Section 70

Responsibility of Finder of Goods - Section 71
Money paid by Mistake or Under Coercion - Section 72



In business and commercial contracts, disputes are common due to breach of terms,

delay in performance, or interpretation of clauses.
To avoid lengthy and expensive court proceedings, parties often use Alternate Dispute Resolution

(ADR) methods.
Alternate Dispute Resolution (ADR) refers to mechanisms for resolving disputes outside the
traditional judicial system, through methods like Arbitration, Conciliation, Mediation, and

Negotiation. Alternate Dispute Resolution (ADR)

ADR provides faster, cost-effective, and confidentia] settlement of disputes.
P Arbitration and onC|||at|on Kct, 1%39IO



Conciliation

* Conciliation is a voluntary, non-binding process where a
neutral third party (Conciliator) helps disputing parties reach
an amicable settlement.

It is more informal than arbitration.

e Essential Features
* Voluntary Process — Parties must agree to conciliate.

* Neutral Conciliator — One or more conciliators facilitate
discussion.

* Confidential — All matters discussed remain private.

* No Imposition of Decision — The conciliator suggests terms but
does not impose a binding decision.

» Settlement Agreement — If parties agree, it is signed and has
the same status as an arbitral award under law.



Arbitration

Arbitration is a process where the parties to a dispute agree to refer their matter to a neutral third party called an
Arbitrator, whose decision, called an Award, is final and binding.

Definition:
Arbitration is a quasi-judicial process where an impartial arbitrator resolves disputes
between parties based on an arbitration agreement.

Essential Features

» Existence of Arbitration Agreement — Written clause or separate agreement to refer
disputes to arbitration.

* Appointment of Arbitrator(s) — Usually 1 or 3 neutral arbitrators chosen by both parties.
* Arbitral Proceedings — Parties present evidence and arguments.

* Arbitral Award — Final decision binding on both parties.

* Limited Court Intervention — Courts can only intervene in certain matters

(like appointment or enforcement).



INDIAN SALE OF GOODS ACT, 1930

sale and purchase of goods was regulated by Chapter VIl (Sections 76 to 123) of
Indian Contract Act, 1872

A separate act, the Sale of Goods Act came into force on 15 July 1930.
It extends to the whole of India except the State of Jammu and Kashmir.

Definition of Sale

Section 4, defines a sale of goods as a “contract of sale whereby the seller transfers
or agrees to transfer the property in goods to the buyer for price”.

‘contract of sale’ includes both a sale and an agreement to sell.



FORMALITIES OF A CONTRACT OF SALE

A contract of sale is made by an offer to buy or sell goods for a price and the
acceptance of such offer by the other party.

Formalities/steps

1) Offer and Acceptance: A contract of sale is made by an offer to buy or sell the
goods for a price and acceptance of such offer.

2) Delivery and Payment: It is not necessary that the payment for the goods to the
seller and delivery of goods to the buyer must be simultaneous. They can be made
at different times or in instalments — as per the contract.

3) Express or Implied: The contract can be in writing, oral or implied. It can also be
partly oral and partly written.



ESSENTIALS

1) Two parties
2) Subject matter to be goods

“means every kind of movable property other than actionable claims and
money; and includes stock and shares, growing crops, grass and things
attached to or forming part of the land which are agreed to be severed
before sale or under the contract of sale”.

3) Transfer of ownership of Goods: There must be transfer of ownership
or an agreement to transfer the ownership of goods from the seller to the
buyer

4) Consideration is Price: The consideration in a contract of sale has to be
price i.e., money.

5) Essential elements of a valid contract.



SALE AND AN AGREEMENT TO SELL

Sale
Executed contract

The property in goods has been
transferred from buyer to seller. Seller
has the right to sue the ebuyer for the
realisation of the price of the goods
sold

Creates right to rem

Agreement to sell

Executory contract

In event of breach of contract the seller
can sue the other only for
damages,unless the price of the goods
was paid on an agreed specific date

Creates the right in personam



SALE AND AN AGREEMENT TO SELL

Sale

property in the goods is transferred

A subsequent loss or destruction of
the goods is the liability of the buyer.

Seller can sue the buyer for the price of
the goods

Buyer gets double remedy; a suit for
damages against the seller

Agreement to sell

transfer of the property in the goods is
to take place at a future time or
fulfillment of condition

Such loss or destruction is the liability
of the seller.

The seller, may dispose of them as he
likes.

Buyer’s remedy would be to file a suit
for damages only.



SALE AND HIRE PURCHASE

Sale Hire-Purchase

property in the goods is transferred The property in goods passes to the

The position of the buyer is that of h|rer upon payment of the last
installment

the owner of the goods
The position of the hirer is that of a

The buyer cannot terminate the , : _
bailee till he pays the last installment

contract
The hirer may, if he so likes, terminate

the contract



Sale

property in the goods is transferred

The return of goods in contract of sale
is not possible

The consideration is the price

SALE AND BAILMENT

Bailment

There is only transfer of possession of
goods from the bailor to the bailee

The bailee must return the goods to
the bailor

The consideration may be gratuitous



Transfer of Title to goods, which have
been identified to the contract of sale,
passes from the seller to the buyer in
any manner and on any conditions
agreed upon by the parties to the
contract of sale.

1. EXISTING
2. SPECIFIC &
3. IDENTIFIED GOODS

TRANSFER OF TITLE

When no explicit agreement

1.

At the time and place at which the seller
completed his performance with reference
to delivery of the goods.

At the time and place of shipment, if the
contract authorizes shipment but doesnot
require the seller to deliver the goods to
the buyer at destination.

Upon tender of the goods to the buyer at
destination, if the contract requires
delivery at destination.

Upon delivery of a document of title where
the contract calls for delivery of such
document without moving the goods.

At the time and place of contracting where
the goods at the time are identified to the
contract, no documents are to be
delivered, and delivery is to be made
without moving the goods
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RISK OF LOSS

. Agreement of parties (Allocate,

divide risk)

Delivery to a carrier

No goods movement (Bailee)
On receipt of negotiable
iInstrument

Instruments

Bill of lading
Delivery note or Dock receipt



CONDITIONS AND WARRANTIES

Condition

A condition is essential to the main
purpose of the contract

The aggrieved party can repudiate the
contract or claim damages or both in
the case of breach of condition.

A breach of condition may be treated
as a breach of warranty

Warranties

It is only collateral to the main purpose
of the contract.

The aggrieved party can claim only
damages in case of breach of warranty.

A breach of warranty cannot be treated
as a breach of condition.



CONDITION BE TREATED AS WARRANTY

Where the buyer altogether waives the performance of the condition, a
party may for his own benefit, waive a stipulation

Where the buyer elects to treat the breach of the conditions, as one of
a warranty.

Where t
the who

Where t

ne contract is non-severable and the buyer has accepted either
e goods or any part thereof.

ne fulfilment of any condition or warranty is excused by law by

reason of impossibility or otherwise.



EXPRESS/ IMPLIED CONDITIONS

Express conditions are those, which are agreed upon between the
parties at the time of contract and are expressly provided in the
contract.

The implied conditions, on the other hand, are those, which are
presumed by law to be present in the contract.



IMPLIED CONDITIONS & WARRANTIES

IMPLIED CONDITIONS:

Condition as to title [Section 14(a)]

Sale by description [Section 15]

Sale by sample [Section 17]

IMPLIED WARRANTIES:

Warranty as to undisturbed possession
Warranty as to non-existence of encumbrances
Disclosure of dangerous nature of goods

Warranty as to quality or fitness by usage of trade



CAVEAT EMPTOR

The doctrine ‘Caveat Emptor’ means ‘let the buyer beware’ Section 16

there is no implied warranty or condition as to the quality or fitness for any particular
purpose

Exceptions

Where the buyer makes known to the seller the particular purpose [Section 16 (1)].

In case where the goods are purchased under its patent name or brand name [Section
16(1)].

Where the goods are sold by description [Section 15].
Where the goods are bought by sample [Section 17].
Where the goods are bought by sample as well as description [Section 15].

Where the seller sells the goods by making some misrepresentation or fraud



RIGHTS & DUTIES

Rights of Buyer
Rights of Seller
Duties of Buyer
Duties of Seller



UNPAID SELLER

[ RIGHTS OF AN UNPAID SELLER ]

+
- +

[ AGAINST GOODS J [ AGAINST THE BUYER j

- -

PROPERTY IN GOODS HAS
PASSED TO THE BUYER

PROPERTY IN GOQODS HAS
NOT PASSED TO THE

] BUYER
.l

[ LIEN J WITH HOLDING [ SUIT FOR PRICE ]
DELIVERY

STOPPAGE IN L LIEN j [ SUIT FOR DAMAGES ]

TRANSIT

[ RESALE J STOPPAGE IN L SUIT FOR INTEREST J

TRANSIT
L RESALE j




REMEDIES OF BUYER AGAINST THE
SELLER

Damages for non-delivery

Suit for specific performance

Suit for breach of warranty

Suit for damages for repudiation of contract

Suit for interest



Companies Act



* COMPANY LAW - Major principles — Nature and types of companies,
Formation, Memorandum and Articles of Association, Prospectus,
Power, duties and liabilities of Directors, winding up of companies,
Corporate Governance.



Characteristic Features of a Company

e Separate Legal Entity

* Limited liability

* Separate property

* An artificial person

* Incorporated association

* Perpetual succession and common seal
* Not a citizen

* Transferability of shares



|. Classification on The Basis of Mode of
Incorporation

* Royal or chartered companies - special order of the King or Queen

 Statutory companies - specific Acts of Parliament

* Registered companies under the Act - formed and registered under
the Indian Companies Act



Classification of Registered Companies on The Basis of Liability

 Company limited by shares
 Company limited by guarantee
* Unlimited company



|l. Classification on The Basis of Ownership

* Private Company [Section 3(1) (iii)] by its Articles of Association (a)
restricts the right to transfer its share if any, (b) limits the number of its
members to fifty, and (c) prohibits any invitations to the public

* Public Company [Section 3(1) (iv)] of the Companies Act, a public
limited company means a company which is not a private company.

* (a) a company limited by shares
* (b) a company limited by guarantee
* (c) an unlimited company.



Basis for Comparison

Meaning

Minimum members
Maximum members
Minimum Directors
Suffix

Start of business

Statutory Meeting

Issue of prospectus /
Statement in lieu of
prospectus

Public subscription
Quorum at AGM

Transfer of shares

Public Company

A public company is a company which
is owned and traded publicly

7
Unlimited
3

Limited

After receiving certificate of
incorporation and certificate of
commencement of business.

Compulsory

Obligatory

Allowed
5 members must present in person.

Free

Private Company

A private company is a company which
is owned and traded privately.

2

200

2

Private Limited

After receiving certificate of
incorporation.

Optional

Not required

Not allowed
2 members must present in person.

Restricted




l1l. Classification on The Jurisdiction of
Functioning

* National Company confined only within the boundaries
* Multinational Company extended beyond the boundaries

* Foreign Company incorporated outside India but has a place of business in India



Classification on the basis of Control

* Holding Company “A company shall be deemed to be the holding
company of another, if that other is its subsidiary [Section 4 (4)].”

* Subsidiary Company A company is deemed to be under the control of
another (board of directors, >half of nominal value/voting rights)



Other Types of Companies

* One-Man Company - A company in which a single individual holds the
whole, or virtually the whole, of the ‘share capital is termed as ‘one-
man company’.

* Associations not for profits or licenced companies - Section 25 of the
Act, however, permits the registration, under a licence granted by the
Central Government, of associations not for profit with limited liability

without using word ‘Limited’ or the words ‘Private Limited’ to their
names.

* Existing company - According to Section 3(l)(ii) “existing company”
means a company formed and registered under any of the previous
companies laws



Process of Formation of a Company

* Promotion - means “the discovery of business opportunities and the
subsequent organisation of funds, property and managerial ability into
a business concern for the purpose of making profits therefrom”.

* Registration - an application is required to be done to the Registrar of
the companies as per the provisions of Section 12

* Floatation and Raising a Capital - After completing the legal formalities
a company goes for raising the sufficient capital to commence and carry
on its business.

« Commencement of Business - “Private” companies, or companies
having no share capital can start their business immediately after
incorporated. “Public” companies have share capital are required to
obtain the necessary certificate from the Registrar of Companies to
commence the business. [Section 149].




Incorporation of a Company

* Application for Availability of Name - approval of the name by the
Registrar of Companies (ROC) in the State/Union Territory

* Filing of Documents — MOA, AOA, Directors agreement
* Payment of Stamp Duty and Filing Fee
* Declaration of Compliance of Act and Rules

* Additional Requirement, in Case requirements are to be complied
with

* Certificate of Incorporation or Registration



Promoter & his role

Section 62 “promoter” means a promoter who was a party to the preparation of the
prospectus

* He draws up the scheme and object of a future company.

* He prepares the Memorandum of Association, the Articles of Association and the
Prospectus, identifies directors.

* He takes the necessary leave of the appropriate Government authorities for that
purpose.

* He finds out suitable financiers to backup the company

* He makes arrangement with vendors, legal advisers and other persons required for
floating a company.

* He files the necessary documents with the Registrar of Companies for the certificate
of incorporation.

 He bears all the preliminary expenses.




Procedure of Registration

1. Mode of forming Incorporated Company - Any seven or more persons
public company, any two or more private company persons, lawful
purpose, subscribing their names to a MOA and otherwise complying
with the requirements of this Act, form an incorporated company, with or
without limited liability.

2. Registration of Memorandum and Articles - A declaration by an
advocate of the Supreme Court or of a High Court, an attorney or a
pleader entitled to appear before a High Court.

3. Certificate of Incorporation - An application to be made to the
Registrar of Companies - conclusive evidence about registration and
compliance of all the legal requirements



Moa & Aoa

 Section 2(28) : Memorandum of association of a company is its
charter and defines the limitations of the powers of the company.
(name,object,capital,liability...clause)

 Section 2(2) : Article of Association embodies the powers of
directors, officers and of the shareholders, the mode and the form of
conducting business.




Basis for
Comparison

Type of
Information
contained

Status

Alteration

Relation

Acts done beyond
the scope

Memorandum of Association Articles of Association

Powers and objects of the company. Rules of the company.

It is subordinate to the

It is subordinate to the Companies Act.
memorandum.

Passing Special Resolution (SR) in Annual

General Meeting (AGM) and prior approval of Passing Special Resolution (SR) at
Central Government (CG) or Company Law Annual General Meeting (AGM)
Board (CLB) is required.

Regulates the relationship between
company and its members and also
between the members inter se.

Defines the relation between company and
outsider.

Absolutely void Can be ratified by shareholders.



Prospectus

 When a public company or the promoters of a public company decides that
the money should be raised from the public by way of invitation to offer to
the shares and debentures of the company, a document is drawn up which
is known as a ‘Prospectus’.

* |f a Public company makes a Private arrangement for raising its capital then
it must file a statement in lieu of prospectus with the Registrar at least
three days before any allotment of shares or debentures can be made.




Basis for Comparison

Meaning

Objective

Used when

Minimum subscription

Prospectus

Prospectus refers to a legal-
document published by the
company to invite general
public for subscribing its shares
and debentures.

To encourage public
subscription.

Capital is raised from general
public.

It contains details prescribed by
the Indian Companies Act.

Required to be stated

Statement in Lieu of Prospectus

Statement in lieu of prospectus
is a document issued by the
company when it does not offer
its securities for public
subscription.

To be filed with the registrar.

Capital is raised from known
sources.

It contains information similar
to a prospectus but in brief.

Not required to be stated




Powers, duties and liabilities of Directors

* The board of directors is the highest authority in any company.
According to Section 179, Companies Act 2013, the power of directors
of a company — entitled to make any and all decisions, and thus exercise
all the power, which the company has authority to enact.



Powers of directors

» The power to make call on shares in respect of unpaid money.

» The power to authorize lack of shares

» The power to issue debentures, whether in or outside india.

» The power to invest in funds

» The power to borrow money otherwise than on debentures

» The power to make loans or give guarantee in respect of loans. But a banking company does not
require any resolution by the board.

» The power to approve the financial statement and board’s report.

» The power to diversify the business of the company.

» The power to approve amalgamation, merger or reconstruction.

» The power to take over a company or acquire a company or substantial stake in another company.



Duties of directors

* To act in accordance with the articles of the company, in other words, to act within
powers;

e To act in good faith in order to promote the objects of the company for the benefit
of its members as a whole;

* To act in the best interest of the company, its employees, shareholders, community
and for the protection of environment;

* To exercise due and reasonable care, skill and diligence and independent judgment;

* To avoid direct or indirect conflicts of interest:

* To avoid undue gain or advantage either to himself or relatives, partners or
associates; and

* Not to assign his office to any other person;




liabilities of Directors

Liability against Company

The directors will have to make good for any loss on account of -

» an ultra vires act where the directors have entered into a contract beyond their powers. In such case
directors are personally liable for the loss caused to the company.

» breach of trust where the directors make a secret profit out of the business

» for negligence or for not performing his duties honestly and carefully

» For dishonest act to make personal profits

» For the activity of the co-directors



['he directors will be personally liable towards the 3rd parties -

» For any mis-statement in the prospectus for acting fraudulently, the directors shall be liable to pay
compensation to every person who subscribe for shares on the faith of such prospectus.

» For the failure to repay application money on non- receipt of minimum subscription.

» Failure to repay Application money on refusal to list shares by the stock exchange.

» For acting in their own name without mentioning the name of the company

» For acting beyond the powers of the company

» When the liability has been made unlimited by the Memorandum

» For any liability at the company at the time of winding up



Criminal liability of Directors

Will be liable with a fine and imprisonment or both for fraud of non-compliance

« For mis-statement in prospectus

« Failure to file return on allotment with the registrar

« Failure to give the notice to the registrar for conversion of share into stock

« Failure to issue share certificate and debenture certificate

« Failure to maintain register of the members and register of debenture holders
« Default is holding Annual General Meeting

« Failure to provide Annual accounts and Balance Sheet

« For holding the office of director in more than 15 companies



Winding up of companies

* The winding up of a company is the last stage of a companies’ existence
* Winding up is the process by which the company is put to an end

* As per section 270 of the Companies Act, 2013 a company can be wound up
either by a tribunal or by way of voluntary winding up.



Winding Up By A Tribunal

* Winding up of a company takes place by a tribunal by appointing a liquidator
if the company is unable to pay its debts or the company has passed a special
resolution (morality of India, security of state, unlawful business)

* Under section 272 of the companies act, the petition for winding up of a
company in any of the circumstances stated above can be filed in form no. 1,
2 or 3, as required along with the statement of affairs in form no. 4.

(Company Creditors/Contributory or contributories/Central or state
government/Registrar of Companies/Any other person authorized by the
central government)




Voluntary Winding Up

e Voluntary winding up of a company takes place by mutual agreement of the
members of the company. Voluntary winding up may take place either by
passing of a special resolution or by passing an ordinary resolution by the
members

* The company shall conduct a meeting

* The company shall issue a written notice

 The company pass an ordinary resolution by simple majority
» After resolution, conduct a meeting of all the creditors.

e Within 10 days shall file a notice with the registrar of companies for
appointment of an official liquidator.

e Within 14 days give a notice in the official gazette as well as advertise it in
the newspaper.




* Within 30 days shall file the certified copies of ordinary or the special resolution in
general meeting.

* The company shall wind up the affairs and prepare the liquidators account and get
audited.

* The company shall again conduct a general meeting

 Shall pass a special resolution for the disposal of books and all necessary
documents.

* With 15 shall submit the copy of accounts and file an application in the tribunal

* The tribunal shall, pass an order within 60 days to effect of dissolution of the
company.

» After the order to this effect has been passed by the tribunal, the official liquidator
shall file a copy of the order with the registrar of companies.

» After receiving the order passed by tribunal, the registrar shall then publish a notice
in the official Gazette declaring that the company is dissolved



Corporate Governance

e Standard and Poor “Corporate Governance is the way a company is
organized and managed to ensure that all financial stakeholders
receive a fair share of the company’s earnings and assets.”

* “It is a system by which companies are directed & controlled”



Core Principles

* Transparency - The stakeholders should be informed about the company’s activities,
financial statements, and the organization’s performance and also at the same time
it is very important to give accurate and precise information to the shareholders.

* Accountability - To achieve the goals and objectives of the company, people should
be held accountable at all levels.

* Responsibility - The directors of the company are primarily responsible to the
shareholders, employees and the whole society.

* Fairness - Fairness principle not only enhances corporate value but it also leads to
efficiency in resource allocation.

* Shareholder Engagement - Shareholders should not be kept in the dark and must
be informed of the financial position and organizational objectives.

* Leadership - Board of directors is the brain of any company and it is under their
leadership and guidance that any company expands and prospers.




Importance

* Corporate governance lays down the foundation of a properly structured
Board -taking independent decisions for creating long-term trust.

* |t strengthens strategic thinking intellectual experienced directors.

* |t instils financial transparency and integrity of the audit reports.

* |t sets the benchmark to comply with laws & ethical standards bringing out
effective management solutions.

* |t instils loyalty among investors as their interest is looked after in the best
manner by a company who adopts good management practices.



Functions of NCLT

Company Incorporation & Conversion Disputes

Handles disputes related to the incorporation of companies, rectification of the register
of members, and conversion of public companies to private and vice versa.
*Oppression and Mismanagement (Section 241-242)

Protects minority shareholders from unfair practices, oppression, or mismanagement
by majority shareholders or directors.

*Mergers, Amalgamations, and Reconstruction (Section 230-232)

Approves compromises, arrangements, and mergers between companies.

Ensures transparency and protects stakeholder interests during mergers or takeovers.
*Corporate Insolvency Resolution Process (CIRP)

Under the Insolvency and Bankruptcy Code (IBC), 2016, NCLT acts as the Adjudicating
Authority for corporate insolvency and liquidation cases.



*‘Winding Up of Companies (Section 270-365)

Orders winding up or liquidation of companies for reasons like insolvency, fraud,
or non-compliance with legal requirements.

*Change in Financial Structure of Companies

Sanctions reduction of share capital, buyback of shares, or restructuring of debt
or capital under the Companies Act.

*Investigation and Misconduct Cases (Section 210-229)

Orders investigation into company affairs, including fraudulent activities or
misconduct by directors or management.

*Revival and Rehabilitation of Sick Companies

Deals with revival plans for financially distressed companies to ensure business
continuity and protect employees and creditors.

*Depositor and Investor Grievances (Section 73-76)

Addresses complaints regarding non-payment of deposits, default in repayment,
or misuse of investor funds.



*Approval for Cross-Border Mergers

Permits mergers of Indian companies with foreign entities (subject to RBI and
government approval).

*Rectification of Company Records (Section 59)

Directs the company or registrar to correct errors in the register of members or
company documents.

*Appeals from the Registrar of Companies (ROC)

Hears appeals against decisions or penalties imposed by the Registrar of Companies
(ROC) or Regional Directors.

*Conversion of LLP to Company and Vice Versa

Approves conversion applications and ensures compliance with statutory requirements.



PARTNERSHIP ACT



CHARACTERISTICS

» Association of two/more persons

e At least two competent persons
¢ Maximum 20/10
* If number gets reduced partnership become illegal

* Agreement

Partnership relation arises from contract and not from status sec 5.

Agreement may be express / implied.

Agreement---> Fixed period

Execution of particular adventure.
Gives option to partners to withdraw from partnership at Anytime.

* Business

It should be formed only for purpose of business.

It includes ---—=> Every trade, Occupation, Profession sec 2(b)

It must be legal



Sharing of profit
* Object of partnership should be made to profit

* Profit means net profit (1c) excess of returns over outlay excess of what
is obtained over cost of obtaining it

* Profit to be shared in agreed rate.
* Without being partner, a person can share a profit of the business.
* Partners should also share loss which is negative profit.



Mutual agency

. A partner is agent/ principal

. Agent (he can bind by his act other partners)

. Principal (he can be bind by the act of other partners)
. A partner assumes a two fold character

He is an agent

 When dealing with outside world for the purpose of business of firm are
concerned.

e He can bind the firm by his act provided.
e Act are within the scope of authority.

* They are done in firm rare.

* They are done for business of the firm



FORMATION OF PARTNERSHIP

1.PARTNERSHIP agreement
* Oral
* Written
* Implied from course of dealing with partner.

* Minor partner-benefit for partnership

* Consideration-no consideration required for partnership



2. Partnership Deed

A. Written agreement that creates partnership which is to be duly
stamped.

B. It contains provision like
* Nature & principal place of business
* Name of firm

* Profit sharing ratio Alienenemy | No |

Alien friend Yes

No

* Capital & drawing

Person of unsound No

Who may be partner any one competent to contract’ ™ "%

Corporation Yes in an individual
capacity



DISSOLUTION

Type

1. Dissolution by Agreement (Sec. 40)

2. Compulsory Dissolution (Sec. 41)

3. Dissolution on Contingencies (Sec. 42)

4. Dissolution by Notice (Sec. 43)

5. Dissolution by Court (Sec. 44)

Description

When all partners mutually agree to
dissolve the firm.

When all partners become insolvent or the
business becomes illegal.

Occurs on events like expiry of term,
completion of venture, death or insolvency
of a partner.

In a partnership at will, any partner may
dissolve the firm by giving written notice.

Court may dissolve the firm on grounds like
misconduct, insanity, incapacity, persistent
breach, or just and equitable reasons.



REGISTRA

ION OF PAR

NERSHIP FIRM

. Ap||:>|ication for registration shall be accompanied by the prescribe fee, it should

ude
e Name of firm

inc

* Principal place of business of firm
* Name of other place where the firm carries on business

e Date when each partner joined

* Name in full & permanent address of partner

e Duration of firm

Sec 58(1) — should be signed by all partners
Sec 58(2) — shall be verified by them prescribed manner
Sec58(3) — speaks about the registration in use of word

Registrar after verifying the application and satisfied about the compliance of
Erovmlons, he file a statement (sec 59) and issue registration of certification under

IS signature

Re%(istration.is effective only from the date when registrar file the statement and
make entry in register and not from the date when application is submitted.



WAG ES “WAGES" MEANS ALL REMUNERATION (WHETHER BY WAY OF SALARY, ALLOWANCE OR

OTHERWISE) EXPRESSED IN TERMS OF MONEY OR CAPABLE OF BEING SO EXPRESSED WHICH WOULD, IF THE TERMS
OF EMPLOYMENT, EXPRESS OR IMPLIED, WERE FULFILLED, BE PAYABLE TO A PERSON EMPLOYED IN RESPECT OF HIS
EMPLOYMENT OR WORK DONE IN SUCH EMPLOYMENT, AND INCLUDES:

a) any remuneration payable under any award or settlement between the parties or order of a Court;

b) any remuneration to which the person employed is entitled in respect of overtime work or holidays
or any leave period;

c) any additional remuneration payable under the terms of employment (whether called a bonus or
by any other name;)

d) any sum which by reason of the termination of employment of the person employed is payable
under any law, contract or instrument which provides for the payment of such sum, whether with or
without deductions, but does not provide for the timer within which the payment is to the made;

e) any sum to which the person employed is entitled under any scheme framed under any law for the
time being in force.



WAGES DOESNOT INCLUDE

BONUS OR PROFIT SHARING

contribution paid by the employer to any pension or provident
fund

any traveling allowance

any gratuity payable on the termination of employment



Wages can be paid daily, weekly, fortnightly or monthly
Wages to be paid on working day
Wages can be paid in currency notes

Payment by cheque or credit to bank account



DEDUCTIONS FROM WAGES

fines.
deductions for absence from duty;

deductions for damage to or less of good expressly entrusted to the employed person for customary,
or for loss of money for which he is required to account, where such damage or loss is directly
attributable to his neglect or default;

deduction for house-accommodation supplied by the employer or by Government of any housing
board set up under any law for the time being in force

Deductions for such amenities and service supplied by the employer as the State Government or any
officer specified by it in this behalf may, by general or special order, authorize



Deduction for recovery of, advances of whatever nature (including Advances
for traveling allowance or conveyance traveling allowance) and the interest
due in respect thereof, or for adjustment of over- payment of wages;

Deductions for recovery of loans made from any fund constituted for the
welfare of labour in accordance with the rules approved by the State
Government, and the interest due in respect thereof.

Deduction for recovery of loans granted for house-building or other
purposes approved by the State Government and the interest due in respect

thereof;

Deductions of Income-tax payable by the employment person



Deduction required to be made by order of a Court or other authority
competent to make such order;

Deductions fro subscriptions to, and for repayment of advances from any
provident fund to which the Provident Funds Act, 1925

Deduction for payment to co-operative societies approved by the state
Government or any officer specified by it in this behalf or to a scheme of
insurance maintained by the India Post Office:

Deduction made with the written authorization of the person employed for
payment of any premium on his life insurance policy to the Life Insurance
Corporation Act, 1956



Deduction made, with the written authorization of the employed
person for payment of the fees payable by him for the
membership of any trade union registered under the Trade
unions Act, 1926.

Deduction made with written authorization of the employed
person for contribution to the Prime Minister's National Relief
Fund

Deduction for contribution to any insurance scheme framed by
the Central Government for the benefit of its employees



EMPLOYEE COMPENSATION
ACT

ENSURES THAT WORKERS ARE ADEQUATELY COMPENSATED FOR
INJURIES SUSTAINED IN THE LINE OF DUTY



SCOPE OF WORKMEN’S COMPENSATION POLICY

Workers in factories, mines, docks, construction works

Workers hired abroad

It is applicable to helpers, drivers, mechanics, or any work
associated



COMPENSATION

Occupational disease

An injury sustained by an employee during work that leads to

total or partial disability

Death of an employee due to a work-related hazard



COMPENSATION NOT COVERED

Any or all liabilities assumed under an agreement

Injury or accident caused by consumption of drugs or alcohol

Injuries caused as a result of insurrections, war, or invasion

Contractor employees are not covered unless they’re declared or insured

The first 3 days of disablement when the disablement lasts less than 28 days
Any type of injury that does not cause partial disablement for more than 3 days

Any injury or disablement caused as a result of the employee flouting safety norms
and regulations



COMPENSATION PAYABLE

Death of the worker: 50% of the worker’s monthly wages multiplied
with relevant factors; or X1,20,000, whichever is more.

Permanent Total Disability: 60% of the monthly wages, multiplied by
relevant factor; or X1,40,000, whichever is more.

Permanent Partial Disability: In such cases, the amount payable is a
percentage of the loss of earning capacity due to the injury. These
injuries are mentioned in Part Il of Schedule | of the Act.

Temporary Disability: 25% of the employee’s monthly wages.



MATERNITY BENEFITS ACT

MATERNITY BENEFITS IN THE FORM OF MATERNITY LEAVE FOR ALL
WOMEN EMPLOYEES



Maternity benefits at the workplace are necessary to ensure job
security, protect women’s economic rights and support their maternal
duties. In India, the Maternity Benefit Act 1961 provides maternity
benefits in the form of maternity leave for all women employees.

Maternity leave is a paid leave provided to expecting or pregnant
women who can utilise it before and after the delivery of the child. All
employers or organisations in India must give maternity leave to
pregnant women. It is vital to ensure the overall well-being of the
newborn child and mother.



GENERAL RULES

They can take maternity leave from 8 weeks before the delivery date and take the
rest 18 weeks after delivery

When a woman already has two children, the maternity leave is only 12 weeks for
the third and subsequent children

The amendment to the Act also grants 12 weeks of maternity leave to women who
lawfully adopt a child below three months of age and a commissioning mother

A commissioning mother is a biological mother who uses her egg to make an
embryo placed in another woman. The 12-week maternity leave will start from the
day the child is given to the commissioning or adoptive mother



OTHER RULES

Option to work from home

The 2017 amendment provides that an employer can allow a woman to work from
home during pregnancy if the nature of work is such that it can be done from home.
After the maternity leave period, the woman can also use the option of working from
home for a mutually agreed-upon period between the company and the employee

Creche facilities

The 2017 amendment provided that childcare services should be available close by
for all businesses with 50 or more employees. The employer must allow the mother
to visit the childcare facility four times in a day. This should cover her downtime



MATERNITY LEAVE RULES

Full salary

Not to employ 6 weeks immediately following her delivery or
miscarriage

Restore previous position on return
No difficult task or long hours

Employers can grant additional leaves to mothers if they cannot return
to work after the maternity leave period through a mutual agreement.

Employers can also grant work-from-home options to mothers through
a mutual agreement between the employer and the mother



MATERNITY LEAVE BENEFITS

Maternity leave ensures the well-being of mothers and their children by providing time to
recover and nurture their children

Any woman on maternity leave is entitled to receive the entire salary for the period of leave
and medical benefits, thus providing her financial security.

Employers cannot dismiss or fire women employees only due to pregnancy or when they
are on maternity leave, thus providing job security during pregnancy

Maternity leave allows women to take time off for the delivery of their children while
continuing their employment, which helps them to maintain their career progression

Maternity leave provides time for new mothers to recover from childbirth and care for their
health physically

Maternity leave gives new mothers time to spend with their newborns, essential for
bonding and attachment



PREVENTION OF SEXUAL
HARASSMENT ACT

THE OBJECTIVE OF THE POSH ACT IS TO PROTECT AGAINST SEXUAL
HARASSMENT OF WOMEN AT THE WORKPLACE AND FOR THE PREVENTION
AND REDRESSAL OF COMPLAINTS OF SEXUAL HARASSMENT



AGGRIEVED WOMEN

In relation to a workplace, a woman, of any age whether
employed or not, who alleges to have been subjected to any act
of sexual harassment by the respondent

In relation to a dwelling place or house, a woman of any age who
is employed in such a dwelling place or house



WORKPLACE

Any department, organization, undertaking, establishment, enterprise, institution, office,
branch, or unit which is established, owned, controlled or wholly or substantially
financed by funds provided directly or indirectly by the appropriate Government or the
local authority or a Government company or a corporation or a co-operative society;

Any private sector organization or a private venture, undertaking, enterprise, institution,
establishment, society, trust, non-governmental organization, unit or service provider
carrying on commercial, professional, vocational, educational, entertainment, industrial,
health services, or financial activities including production, supply, sale, distribution or
service;

Hospitals or nursing homes;

Any sports institute, stadium, sports complex or competition or games venue, whether
residential or not used for training, sports, or other activities relating thereto;

Any place visited by the employee arising out of or during employment including
transportation provided by the employer for undertaking such journey;

A dwelling place or a house



SEXUAL HARASSMENT

(i) implied or explicit promise of preferential treatment in her
employment; or (ii) implied or explicit threat of detrimental
treatment in her employment ; or

(iii) implied or explicit threat about her present or future
employment status; or (iv) interference with her work or creating
an intimidating or offensive or hostile work environment for her; or

(v) humiliating treatment likely to affect her health or safety.
i,ii,iii is Quid Pro Quo (literally ‘this for that’)



CAAIVIFLES (SeXUal Narassment at the
workplace)

1. Making sexually suggestive remarks or innuendos.

2. Serious or repeated offensive remarks, such as teasing related to a
person’s body or appearance.

3. Offensive comments or jokes.

4. Inappropriate questions, suggestions or remarks about a person’s sex
life.

5. Displaying sexist or other offensive pictures, posters, mms, sms,
whatsapp, or e-mails.

6. Intimidation, threats, blackmail around sexual favours.

7. Threats, intimidation or retaliation against an employee who speaks
up about unwelcome behaviour with sexual overtones.

8. Unwelcome social invitations, with sexual overtones commonly
understood as flirting.



9. Unwelcome sexual advances which may or may not be accompanied by promises
or threats, explicit or implicit

10. Physical contact such as touching or pinching.

11. Calr)essing, kissing or fondling someone against her will (could be considered
assault).

12. Invasion of personal space (getting too close for no reason, brushing against or
cornering someone).

13. Persistently asking someone out, despite being turned down.
14. Stalking an individual.

15. Abuse of authority or power to threaten a person’s job or undermine her
performance against sexual favours.

16. Falsely accusing and undermining a person behind closed doors for sexual favours.
17. Controlling a person’s reputation by rumour-mongering about her private life.



Examples indicate underlying workplace
sexual harassment and merit inquiry

1. Criticizing, insulting, blaming, reprimanding or condemning an
employee in public.

2. Exclusion from group activities or assignments without a valid
reason.

3. Statements damaging a person’s reputation or career.

4. Removing areas of responsibility, unjustifiably.

5. Inappropriately giving too little or too much work.

6. Constantly overruling authority without just cause.

7. Unjustifiably monitoring everything that is done.

8. Blaming an individual constantly for errors without just cause.




9. Repeatedly singling out an employee by assigning her with
demeaning and belittling jobs that are not part of her regular
duties.

10. Insults or humiliations, repeated attempts to exclude or isolate
a person.

11. Systematically interfering with normal work conditions,
sabotaging places or instruments of work.

12. Humiliating a person in front of colleagues, engaging in smear
campaigns. 13. Arbitrarily taking disciplinary action against an
employee.

14. Controlling the person by withholding resources (time, budget,
autonomy, and training) necessary to succeed.



INTERNAL COMPLAINT COMMITTEE

Presiding Officer

Members

External
Member

Awoman employed at a senior level at the workplace from amongst the
employees

-Not less than 2 members from amongst employees.
-Preferably committed to the cause of women or who have had experience
in social work or have legal knowledge.

From an NGO or association commitied to the cause of women or persons
familiar with issues relating to sexual harassment.



Examples of workplace behaviours that
may not constitute sexual harassment

1. Following-up on work absences.

2. Requiring performance to job standards.

3. The normal exercise of management rights.

4. Work-related stress e.g. meeting deadlines or quality standards.
5. Conditions of works.

6. Constructive feedback about the work mistake and not the
person



LOCAL COMPLAINT COMMITTEE

Chairperson

Local Woman

NGO members

An eminent woman in the field of social work and committed to the
cause of women.

One of the members to be nominated from amongst the women
working in the block, taluka, tehsil or ward or municipality in the district

Two members, out of which, at least one shall be a woman to be
nominated from an NGO or an association committed to the cause of
women or a person familiar with issues pertaining to sexual harassment



PROCESS OF POSH ACT

India: Sexual Harassment of Women at workplace
(Prevention, Prohibition and Redressal) Act, 2013

Procedure to be followed

Incident of Sexual Harassment
l at Workplace
On request of Female Employee

c iliati Internal Complaints Committee [
GO Local Complaints Committee
Reposrt of Inquiry _<J

Aligation proved l l Aligation not proved

No action by
employer

Acton for

miscaonduct

Punishment for false or
malicious complaint /
false evidence

|

Appeal to a court [ Tribunal



PROCEDURE

The complaint must be lodged within 3 months from the date of incident/last incident.

Where such a complaint cannot be made in writing, the Presiding Officer or any Member of the IC shall
render all reasonable assistance to the Aggrieved woman for making the complaint in writing;

If the Aggrieved woman/person is unable to lodge the complaint on account of physical or mental
incapacity, the following may do so on their behalf, with their written consent: ¢ Legal heir, relative or
friend; e Co-worker; or ® Any person having the knowledge of the incident with the written consent of
the Aggrieved woman/person; ¢ An officer of the National Commission for Women or State Women'’s
Commission; or ¢ Special educator; e Qualified psychiatrist or psychologist; or ® Guardian or authority
under whose care he/she is receiving treatment. If the Aggrieved woman/person for any other reason is
unable to make a complaint, a complaint may be filed by any person who has knowledge of the incident,
with her written consent.

If the initial complaint is made to a person other than an IC Member, upon receiving such a complaint, it
will be the responsibility of the complaint receiver to report the same to the IC immediately

The Complainant shall submit six copies of the complaint accompanied by available supporting
documents and relevant details concerning the alleged act of 8 sexual harassment(s) including names and
address of witnesses, if any; which the Complainant believes to be true and accurate.



COMPLAINT SUBSTANTIATED

Deduction from the salary or wages

Undergoing counseling session

Censure or reprimand to the Respondent
Written apology from the Respondent

Written warning may be given to the Respondent
Withholding promotion and/or increments
Immediate transfer or suspension without pay
Termination

Carrying out community service; or

Any other action that the Management may deem fit.



MALICIOUS ALLEGATIONS

A written apology from the Complainant

A letter of warning may be given to the Complainant
Reprimand or censure the Complainant
Withholding the promotion

Withholding of pay rise or increments

Immediate transfer or suspension without pay
Termination from service

Undergoing a counselling session; or

Carrying out community service



IPR

Intellectual property rights are the rights given to persons over
the creations of their minds. They usually give the creator an
exclusive right over the use of his/her creation for a certain

period of time

The ownership of intellectual property rights affords various
rights for protection and commercialization of such assets



DIFFERENT TYPES OF IPR

The Copyrights Act, 1957 (“Copyright Act”)

The Trade Marks Act, 1999 (“Trade marks Act”)
The Patents Act, 1970 (“Patents Act”)

The Design Act, 2000 (“Design Act”)

The Geographical Indications of Goods (Registration and Protection) Act,
1999 (“Gl Act”)

The Protection of Plant Varieties and Farmer’s Rights Act, 2001 (“Plant
Varieties Act”)

The Semiconductor Integrated Circuits Layout- Design Act, 2000 (“SICLD
Act”)



COPYRIGHTS ACT

A copyright is an ‘exclusive right’ that is granted to a person to do or
authorize to carry out certain activities with regards the copyrighted work

For eg: in case of a literary, dramatic or musical work, the owner (or any
person authorized by the owner) is permitted to perform the work; make
translation(s) of such work; make adaptations of the work, etc.

The Copyright Act, under section 17, clearly states that the author of the
original work (for which protection under copyright has been obtained) shall
be the first owner of the work

In case of published literary works, dramatical works and artistic works,
copyright protection shall be provided to such works for a term of 60 (sixty)
years in addition to the life of the author



REMEDY

An author/ owner of the copyright work, even after assigning the
work to another person (wholly or partially), has the right to
‘claim authorship of the work’ and the right to ‘claim damages’
with respect to any ‘distortion, mutilation or modification’ of the
author’s original work, in the event such distortion or any other
act is damaging to the author’s reputation



TRADEMARKS ACT

The Trade Marks Act, under section 2(zb) defines a ‘trade mark’ as ‘a mark
capable of being represented graphically and which is capable of
distinguishing the goods or services of one person from those of others and
may include shape of goods, their packaging and combination of colours...".

In simpler words, a trademark provides protection for symbols, colours,
shapes, words, etc. representing and relating to a good or a service

The primary requirements for registration of a trademark includes that it
should consist of a mark capable of distinguishing the goods/services from
those of others and that it is capable of graphical representation

A protection afforded from a trademark registration is imperative as it
protects the brand name, logo, sound, shape, etc., and distinctively identifies
the goods/services to the brand bringing uniqueness to the mark



VALIDITY

Trademark registration is for an initial period of 10 (ten) years
which can renewed perpetually for successive period of 10 years
(subject to timely filing of renewal applications)

Can be refused registration, if

(a) the mark not having a distinctive character;

(b) a mark being deceptive and confusing to the public;
(c) if a mark is hurtful to religious sentiments;

(d) the mark is offensive, scandalous, or obscure, etc



PATENTS AC

A ‘Patent’ is an intellectual property right which protects any new invention. It is an
exclusive right that protects the rights of the inventor and prevents other people to
unauthorizedly use and misappropriate the registered patent

It is important to note that patent for a new invention is registered only if the
invention is ‘novel’ and ‘original’ i.e.

it has not been introduced in the public domain in India or anywhere in the world;

is ‘capable of industrial application” which refers to the ability of the invention to be
used in an industry; and

is an invention that requires to employ a process of ‘inventive steps’, which is
defined as ‘a feature of an invention that involves technical advance as compared to
the existing knowledge or having economic significance or both and that makes the
invention not obvious to a person skilled in the art



Patent has been registered, with certain rights, namely

with respect to a patent for a product, the right to prevent third

parties form using, selling, making, importing, etc. the product
without prior consent; and

with respect to a process for which a patent is obtained, the right to
prevent third parties from using, selling, offering, etc. a product

obtained from that process, without the prior consent of the original
Inventor

A patent is granted for a term of 20 (twenty) years from the date of
filling of the application



DESIGN ACT

A ‘design’ under the Designs Act [section 2(d)] means and
includes ‘only the features of shape, configuration, pattern,
ornaments or composition of lines or colours, applied to any
article whether in two dimensional or three dimensional or in
both forms, by any industrial process or means, whether manual,
mechanical or chemical, separate or combined, which in the
finished article appeal to an are judged solely by the eye’



(a) it is novel and an original innovation i.e., it has not been
produced before or reproduced by anyone;

(b) it has not been disclosed to the public anywhere in India or

outside the jurisdiction of India; and
(c) it can be easily distinguished from other known designs.

Furthermore, once a design is registered, the registered
proprietor is afforded protection for an initial period of 10 (ten)
years, which is extendable (upon filing an application for
extension) for a further period of 5 (five) years.



GEOGRAPHICAL INDICATIONS ACT

A ‘Geographical Indication’ is defined as ‘an indication which identifies
such goods as agricultural goods, natural goods or manufactured
goods as originating, or manufactured in the territory of country, or a
region or locality in that territory, where a given quality, reputation or
other characteristic of such goods is essentially attributable to its
geographical origin and in case where such goods are manufactured
goods one of the activities of either the production or of processing or
preparation of the goods concerned takes place in such territory,
region or locality as the case may be’.

The GI Act covers only goods such as agricultural goods, food stuff,
handicraft goods, manufactured goods, and natural goods.



A registered geographical indication is awarded protection for a term
of ten (10) years with the option of renewing and extending such
protection for further tenures of ten (10) years from the date of
expiration of the original registration

Many goods in India are widely popular owing to their place of origin.
For instance, ‘Darjeeling tea’ is unique and popular owing to many
factors including but not limited to its origin, the skill set of the tea
farmers of Darjeeling and the weather prevailing in that area. Other
such examples of products which have a bearing of the place of origin
(or factors specific to the place of origin includes Banarsi Saree;
Basmati Rice, etc)



PLANT VARIETIES ACT

The objective of the Protection of Plant Varieties and Farmer’s
Right Act, 2007, is to recognize rights of Indian farmers and to
provide protection to plant varieties in order to encourage the
growth and development of more plant varieties

The validity of registration for the protection of a plant variety is
for a period of nine (9) years in the case of trees and vines, and

for a period of six (6) years in the case of crops, with the option of
renewal of such registrations



SICLD ACT

A ‘semiconductor integrated circuit’ is defined as ‘a product
having transistors and other circuitry elements which are
inseparably formed on a semiconductor material or an insulating
material or inside the semiconductor material and designed to
perform an electronic circuitry function’.

The protection afforded to registered layout-designs is for a
period of 10 (ten) years



CONSUMER PROTECTION
ACT

AN ACT TO PROVIDE FOR BETTER PROTECTION OF THE INTERESTS OF CONSUMERS
AND FOR THAT PURPOSE TO MAKE PROVISION FOR THE ESTABLISHMENT OF
CONSUMER COUNCILS AND OTHER AUTHORITIES FOR THE SETTLEMENT OF
CONSUMERS' DISPUTES AND FOR MATTERS CONNECTED THEREWITH



RIGHTS



CONSUMER



DEFECT AND DEFICIENCY



RESTRICTIVE TRADE PRACTICES



UNFAIR TRADE PRACTICES



COUNCILS(CONSUMER
PROTECTION ACT)



CENTRAL CONSUMER PROTECTION
COUNCIL







STATE CONSUMER PROTECTION COUNCIL



DISTRICT CONSUMER PROTECTION
COUNCIL




CONSUMER DISPUTE
REDRESSAL AGENCIES






COMPOSITION OF DISTRICT FORUM



( Consumer Protection Act (COPRA) ]

U

( 3 tier Quasi Judicial System )

)

District Level State Level Court National Level
Court = Court
cases with claims upto Case with claims Claims more than 1

20 lakhs between 20 Lakhs - 1crore crore




COMPETITION ACT

The Competition Act, 2002 was enacted to:
Promote and sustain competition in markets.
Protect consumer interests.
Ensure freedom of trade carried on by other market participants.
Prevent practices having adverse effect on competition.



SALIENT FEATURES

Feature Description

Prohibits agreements and conduct that restrict

Regulation of Anti-competitive Practices .
competition.

Prevents misuse of market power by dominant

Abuse of Dominant Position .
enterprises.

Regulation of Combinations (Mergers & Ensures mergers or acquisitions do not harm
Acquisitions) competition.

Promotes competition awareness among

Competition Advocac )
P y businesses and consumers.

Ensures fair prices and product choices for
consumers.

Consumer Protection

CCl can act against foreign entities affecting Indian

Extra-territorial Jurisdiction
markets.



ANTI-COMPETITIVE ARRANGEMENTS

* Types of Agreements
e (A) Horizontal Agreements

« — Between competitors operating at the same level of production or

supply.
Presumed to have AAEC.

* Examples:

* Price Fixing

* Bid Rigging / Collusive Bidding

* Market Sharing (territory or customers)

e Output Limitation (restricting production or supply)

Example:
If several cement companies agree to fix cement prices, it is a
horizontal cartel — prohibited under Section 3(3).



* Vertical Agreements

« = Between enterprises at different stages of production or supply
chain (e.g., manufacturer and distributor). N
May be anti-competitive if they restrict competition.

e Examples:

* Tie-in arrangements (buying one product tied with another)
* Exclusive supply/distribution agreements

* Refusal to deal

* Resale price maintenance

Example:
A smartphone manufacturer forcing retailers to sell at a fixed price — a
vertical restraint under Section 3(4%.



ABUSE OF DOMINANT POSITION

Type of Abuse

Unfair pricing

Restricting production or technical development
Predatory pricing

Refusal to deal

Tying arrangements

Example

Charging excessively high or discriminatory prices.
Limiting market access for competitors.

Selling below cost to eliminate competitors.
Denying supply or access to markets.

Forcing purchase of one product with another.



COMPETITION LAW ENFORCEMENT

Stage

1. Complaint / Information

2. Preliminary Inquiry
3. Director General (DG) Investigation
4. Hearing & Decision

5. Penalties & Orders

6. Appeal

Description

Any person, consumer, or association may file
information before CCl regarding anti-competitive
practices.

CCl examines if there is a prima facie case.

DG conducts detailed investigation and submits
report to CCI.

CCl hears all parties and passes final orders.

Can impose fines, direct modification of
agreements, or stop practices.

Appeals lie before NCLAT (National Company Law
Appellate Tribunal), and then to Supreme Court.



EXAMPLE OF CCI ACTIONS

Case

DLF Ltd. Case (2011)

Cement Cartel Case (2016)

Google India Case (2018)

Maruti Suzuki Case (2021)

Issue

Abuse of dominance in real
estate

Price fixing among cement
companies

Abuse of dominance in online
search

Resale price maintenance with
dealers

Outcome

Penalty of X630 crore on DLF

Heavy fines imposed on 11
cement firms

Penalty of X136 crore

Penalty of X200 crore



INFORMATION TECHNOLOGY
(IT) ACT

*Provide recognition to electronic records and digital signatures.
Facilitate electronic governance (e-Governance).

Define and penalize cybercrimes and data misuse.

*Promote secure electronic transactions and e-commerce.



SALIENT FEATURES



LEGAL RECOGNITION OF ELECTRONIC RECORDS
AND DIGITAL SIGNATURES

* Emails, online contracts, invoices, and digital records are legally
valid documents

* A digital signature verifies the sender’s identity and ensures that
the content is not altered during transmission.

* E-filing of tax returns, business registration, and legal documents

e E-contracts and electronic payments are fully enforceable under
the Act



CYBER OFFENCES UNDER THE IT ACT



AUTHORITIES AND ENFORCEMENT



EXAMPLES OF CYBER OFFENCES



ALTERNATE DISPUTE RESOLUTION



NEED

Desire for quick and affordable justice dispensation is universal.

In present times, early resolution of a dispute not only saves valuable time and
money of the parties to the dispute but also promotes the environment for
enforcement of contract.

The traditional mode of dispute resolution i.e. litigation route is a lengthy
process leading to unnecessary delays in dispensation of justice as well as

over-burdening of Judiciary.

In such a scenario, Alternative Dispute Resolution (ADR) mechanisms like

etc. come in handy. These ADR
mechanisms are less adversarial and are capable of providing a better
substitute to the conventional methods of resolving disputes



ARBITRATION AND CONCILIATION ACT, 1996

a. Minimisation of supervisory role of courts

b. Providing speedy disposal of the disputes.

c. Amicable, swift and cost-efficient settlement of disputes.

d. Resolving the dispute by a formal award.

e. Ensuring that arbitration proceedings are just, fair and effective.

f. Comprehensively cover international commercial arbitration and
conciliation as also domestic arbitration and conciliation.

g. Permit an arbitrator to use mediation, conciliation or other procedure
during the arbitral proceedings to encourage settlement of disputes.

h. Provide that every arbitral award is enforced in the same manner as if
it were a decree of the court.



ARBITRATION VS MEDIATION

Arbitration is a quasi-judicial proceeding, wherein the parties in
dispute appoint an arbitrator by agreement to adjudicate the said
dispute and to that extent differs from court proceedings. The
power and functions of arbitral tribunal are statutorily regulated.
Arbitration is accordingly essentially a voluntary assumption of an
obligation by contracting parties to resolve their disputes through a
private tribunal

Mediation is more informal and facilitates negotiations between
the disputant parties which may culminate in a settlement. Thus,
mediation, in contrast to arbitration, helps people and businesses
in conflict to preserve their relationships, as the settlement arrived

at in the process is on voluntary and consensual basis (MEDIATION
BILL 2021)



ARBITRATION

MEDIATION

CONCILIATION

MEANING

ROLE

OUTCOME




